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Section: Blue Book 
Joint Committee on Taxation Staff Releases Their Explanation of the 
Tax Cuts and Jobs Act (The Blue Book) 

Citation: General Explanation Of Public Law 115-97, JCS-1-18, 12/20/18 

The Joint Committee on Taxation has released the General Explanation Of Public Law 115-97, 
better known as the Blue Book on TCJA (JCS-1-18). 

The 457 page document contains the staff’s explanation of the provisions in last year’s Tax Cuts 
and Jobs Act.  Blue Books for prior laws have often been referenced and consulted by the IRS 
in developing guidance, as well as being referred to by advisers when dealing with matters not 
yet covered by IRS guidance. 

Section: 30D 
Electric Vehicle Credit for Teslas Will Phase Out During 2019 

Citation: Notice 2018-96, 12/14/18 

In Notice 2018-96 the IRS provided notice that the credit for Tesla manufactured plug-in 
electric vehicles will be phased-out during 2019. 

The Notice provides: 

Tesla, Inc. has submitted reports that indicate that its cumulative sales of qualified vehicles reached the 
200,000- vehicle limit during the calendar quarter ending September 30, 2018. Accordingly, the credit 
for all new qualified plug-in electric drive motor vehicles sold by Tesla, Inc. will begin to phase out 
January 1, 2019. 

The reduction in credit for Tesla vehicles will be phased in as follows: 

If a new qualified plug-in electric drive motor vehicle sold by Tesla, Inc. is purchased for use or lease on 
or after January 1, 2019, the allowable credit is as follows:  

(1) For vehicles purchased for use or lease on or after January 1, 2019, and on or before June 
30, 2019, the credit is 50 percent of the otherwise allowable amount determined under § 
30D(b);  

(2) For vehicles purchased for use or lease on or after July 1, 2019, and on or before 
December 31, 2019, the credit is 25 percent of the otherwise allowable amount determined 
under § 30D(b);  

(3) For vehicles purchased for use or lease on or after January 1, 2020, no credit is allowable. 

https://www.jct.gov/publications.html?func=startdown&id=5152
https://www.irs.gov/pub/irs-drop/n-18-96.pdf
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Section: 62 
PMTA Holds Payments to Farmers Under MFP Program to Compensate 
for Tariff Issues is Taxable Income and Part of Self-Employment Income 

Citation: PMTA 2018-021, 12/10/18 

The IRS has addressed the taxation of payments made to farmers under a trade aid package (the 
Market Facilitation Program or MFP) in PMTA 2018-021.  The MFP program gives direct 
payment to producers of certain crops that have been adversely affected by tariffs. 

The memo deals with both the issue of whether such payments are part of gross income under 
IRC §61 and as self-employment income under IRC §1402. 

The memorandum notes: 

Our main concern is taxation of the MFP payments; this program will receive the bulk of the funding 
($4.7 billion for the first round of payments, and can receive approximately $10 billion of the total $12 
billion allotted for the package), the greatest share of which is expected to be paid to soybean farmers, 
who have been most affected by the tariffs. The purpose of the MFP payments is to make up for the 
depressed prices of certain commodities caused by the tariffs, and payments are tied to actual 2018 
production (i.e. the amounts actually produced in 2018), so producers experiencing drought or other 
natural disasters will actually receive less than those who are not experiencing these problems and have a 
normal production level for 2018, Schnepf et al. at 4-5. 

The memorandum notes that the scope of IRC §61 is very broad when determining if an item is 
included in gross income: 

Section 61(a) of the Internal Revenue Code and section 1.61-1 of the Income Tax Regulations 
generally provide that, except as otherwise excluded by law, gross income means all income from 
whatever source derived. The term “income” is broadly defined as “instances of undeniable accessions to 
wealth, clearly realized, and over which the taxpayers have complete dominion.” Commissioner v. 
Glenshaw Glass Co., 348 U.S. 426, 431 (1955). Section 1.61-4(a)(4) and (b)(4) of the Income 
Tax Regulations states that farmers must include in gross income “[a]ny subsidy or conservation 
payments which must be considered as income”.2 The scope of section 61(a) is broad, and exclusions 
from income are narrowly construed. See Commissioner v. Schleier, 515 U.S. 323, 328 (1995); 
United States v. Burke, 504 U.S. 229, 248 (1992); Commissioner v, Glenshaw Glass Co., 348 
U.S. at 429-430. 

The memorandum goes on to note that both the courts and the IRS have viewed payments to 
replace lost profits must be included in gross income.  Specifically, the memorandum notes that 
the IRS has held such payments to farmers under previously programs have been includable in 
gross income: 

The Service has also adhered to this principle, issuing a number of revenue rulings requiring the 
inclusion in gross income of subsidy or conservation payments received by farmers, including those 
payments intended to compensate for lost profits. See Rev. Rul. 73-408, 1973-2 C.B. 15 (cancellation 
of an assistance loan to farmer who suffered uninsured crop damage is includible in gross income as a 
substitute for lost income); Rev. Rul. 68-44,1968-1 C.B. 191 (payments to farmers to encourage them 
to divert land to nonagricultural uses is substitute for farm income and includible in gross income). 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/lanoa/pmta-2018-21.pdf
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The memorandum goes on to note that self-employment income under IRC §1402 generally 
includes income from a §162 trade or business: 

The term “trade or business” when used with reference to self-employment income or net earnings from 
self-employment, shall have the same meaning as when used in section 162 (relating to trade or business 
expenses), with certain listed exceptions. I.R.C. § 1402(c). Earnings derived from an individual 
taxpayer’s trade or business, including agricultural program payments, are generally includible in self-
employment income and subject to SECA tax. Ray v. Commissioner, T.C. Memo. 1996-436, 1996 
WL 540112 at *2. 

The memorandum goes on to note that the MFP payments are similar in nature to prior 
agriculture payments meant to compensate farmers for lost income.  The memorandum goes on 
to describe IRS guidance on such previous programs: 

The Service has previously provided guidance about the taxability of counter-cyclical and price loss 
payments on the Schedule F, Profit or Loss From Farming, and in Publication 225, Farmer's Tax 
Guide. The Service previously stated in the Instructions for Schedule F and Publication 225 that 
counter-cyclical payments and price loss payments are includible in gross income, similar to other 
agricultural program payments. For example, the 2003 Publication 225 states in the section 
“Agricultural Program Payments” that taxpayers “must include in income most government payments, 
such as those for approved conservation practices, direct payments, and counter-cyclical payments, 
whether you receive them in cash, materials, services, or commodity certificates . . . The Farm Security 
and Rural Investment Act of 2002 created two new types of payments — direct and counter-cyclical 
payments. You must include these payments on Schedule F, lines 6a and 6b.” 

Based on this analysis, the IRS concludes MFP payments are both includable in gross income 
and are part of self-employment income: 

Here, the MFP payments are government subsidies paid for the purpose of compensating farmers of 
specified crops for lost profits. There is currently no legislation excluding these payments from gross 
income. Thus, under the caselaw and guidance discussed above, the MFP payments are includible in 
gross income under section 61(a). These payments are also generally includible in net earnings from self-
employment and subject to SECA tax. 

Section: 274 
2019 Automobile Mileage Rates Announced by IRS 

Citation: Notice 2019-02, 12/14/18 

The IRS has released the 2019 automobile mileage numbers in Notice 2019-02. 

The standard rate for transportation or travel expense is 58 cents per mile for business use in 
2019.  The standard rate for 14 cents per mile for use of an automobile for providing gratuitous 
services to a charitable organization and 20 cents per mile for medical expenses.  The 20 cent 
rate would also apply to moving expenses under §217, though for most taxpayers such a 
deduction is not available for 2019. 

https://www.irs.gov/pub/irs-drop/n-19-02.pdf
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The Notice provides the following basis reduction amounts for vehicles used for business 
purposes: 

For automobiles a taxpayer uses for business purposes, the portion of the business standard mileage rate 
treated as depreciation is 24 cents per mile for 2015, 24 cents per mile for 2016, 25 cents per mile for 
2017, 25 cents per mile for 2018, and 26 cents per mile for 2019.  

Section: 280E 
S Corporation Providing Management Services to Marijuana Dispensary 
Found to Be Trafficking in Controlled Substances for §280E Purposes 

Citation: Alternative Health Care Advocates et al. v. Commissioner, 151 TC No. 
13, 12/20/18 

A business does not have to have title to marijuana to be engaged in trafficking in controlled 
substances, triggering the denial of deductions under IRC §280E, the Tax Court ruled in 
Alternative Health Care Advocates et al. v. Commissioner, 151 TC No. 13. 

IRC §280E bars deductions, other than those for the cost of sales, to businesses that traffic in 
items considered controlled substances by federal law.  The fact that certain states have legalized 
the sale of marijuana in some situations does not change that federal tax result. 

In this case, there were two entities that were formed to handle the sale of marijuana under 
California law.  Alternative Health Care Advocates (Advanced) was formed as a dispensary 
which grew and provided medical marijuana for patients. Advanced was a C corporation. 

The taxpayers also formed Wellness Management Group, Inc. (Wellness), which taxed as an S 
corporation.  The reason for the formation was described by the Court as follows: 

In 2008 Mr. Duncan also organized a second entity, Wellness — a California corporation that elected 
S corporation status for Federal tax purposes — to handle daily operations for Alternative.6 At the 
time Alternative was organized, Mr. Duncan was uncertain what dispensaries could do legally under 
California State law aside from growing and providing medical marijuana to patients. So Wellness was 
organized to perform functions for the medical marijuana dispensary such as hiring employees and 
paying expenses, including advertising, wages, and rent. While Mr. Duncan anticipated that Wellness 
might offer its management and operations services to other medical marijuana dispensaries, Wellness 
performed services solely for Alternative during the tax years at issue. 

...During the taxable years at issue Alternative intended to distribute medical marijuana to its patient-
members in accordance with California law. The dispensary employed (through Wellness) 
administrators, security personnel, marijuana processors, salespersons, and receptionists. 

The taxpayers argued that Wellness was not involved in such trafficking as it never held title to 
the controlled substance.  As the Court noted: 

Specifically, petitioners argue that because Wellness is a management company that does not engage in 
the sale and purchase of marijuana, section 280E does not apply. Petitioners cite Davis v. 
Commissioner, 29 T.C. 878 (1958), and Roselle v. Commissioner, T.C. Memo. 1981-394, to 
support their argument that a management services company can engage in a separate line of business 
from the entity it manages. 

http://www.currentfederaltaxdevelopments.com/
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11855
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The IRS claimed that, despite not having title to the controlled substance, Wellness was 
nevertheless still trafficking in a controlled substance. 

The Tax Court agreed with the IRS that what Wellness was doing still constituted trafficking in 
a controlled substance, and thus §280E applied.  The Court came to its conclusion as follows: 

Because Alternative and Wellness are legally separate entities, we must analyze whether Wellness' own 
business activities also constituted “trafficking in controlled substances” as contemplated by section 
280E. Petitioners argue that, as a management services company, Wellness did not itself engage in the 
purchase and sale of marijuana. But the only difference between what Alternative did and what 
Wellness did (since Alternative acted only through Wellness) is that Alternative had title to the 
marijuana and Wellness did not. Wellness employees were directly involved in the provision of medical 
marijuana to the patient-members of Alternative's dispensary. While Wellness and Alternative were 
legally separate, Wellness employees were engaged in the purchase and sale of marijuana (albeit on 
behalf of Alternative); that was Wellness' primary business. We do not read the term “trafficking” to 
require Wellness to have had title to the marijuana its employees were purchasing and selling. Neither 
that section nor the nontax statute on trafficking limits application to sales on one's own behalf rather 
than on behalf of another. Without clear authority, we will not read such a limitation into these 
provisions. 

Since the deductions for these payments had been disallowed on Alternative’s return when it 
had paid Wellness, the taxpayers argued it would be unfair to deny them again on Wellness’s 
return.  The Tax Court basically responded by saying “tough luck.”  Specifically, the Court said: 

Petitioners also argue that applying section 280E to both Alternative and Wellness is inequitable 
because deductions for the same activities would be disallowed twice. These tax consequences are a direct 
result of the organizational structure petitioners employed, and petitioners have identified no legal basis 
for remedy. 

So, effectively, the taxpayers had created taxable income by having Alternative pay Wellness for 
managing the clinic (creating taxable income for Wellness, but no deduction for Alternative).  
Since Wellness recognized that income but received no deduction for paying expenses, the 
structure ended up with an even less favorable tax result than normally takes place for a 
marijuana dispensary. 

Section: 461 
IRS Gives Some Additional Information on Excess Business Loss and 
NOL Rules 

Citation: "IRS issues guidance on changes to excess business and net operating 
losses," IR-2018-254, 12/18/18 

The IRS issued a news release (IR-2018-254) that states it gives additional information on the 
excess business loss rules of IRC §461(l) and net operating losses given the changes made in the 
Tax Cuts and Jobs Act (TCJA). 

Unfortunately, the “additional information” is rather limited in this release.  With regard to the 
excess business loss rule of IRC §461(l), the release provides the following: 

The TCJA modified existing tax law on excess business losses by limiting losses from all types of 
business for noncorporate taxpayers. 

https://www.irs.gov/newsroom/irs-issues-guidance-on-changes-to-excess-business-and-net-operating-losses
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An excess business loss is the amount by which the total deductions from all trades or businesses exceed 
a taxpayer’s total gross income and gains from those trades or businesses, plus $250,000, or 
$500,000 for a joint return. 

Excess business losses that are disallowed are treated as a net operating loss carryover to the following 
taxable year. 

See Form 461 and instructions, available soon, for details. 

The release links to another page that provides some more details on the loss limitation 
provision: 

Noncorporate taxpayers may be subject to excess business loss limitations. The at-risk limits and the 
passive activity limits are applied before calculating the amount of any excess business loss. An excess 
business loss is the amount by which the total deductions attributable to all of your trades or businesses 
exceed your total gross income and gains attributable to those trades or businesses plus $250,000 (or 
$500,000 in the case of a joint return). A “trade or business” can include, but is not limited to, 
Schedule F and Schedule C activities, the activity of being an employee, an activity reported on Form 
4835, and other business activities reported on Schedule E. Business gains and losses reported on Form 
4797 and Form 8949 can be included in the excess business loss calculation. They also include pass-
thru income and losses attributable to a trade or business. This includes farming losses from casualty 
losses or losses by reason of disease or drought. Excess business losses that are disallowed are treated as 
a net operating loss carryover to the following taxable year. See Form 461 and instructions for details. 

While the release promises a final Form 461 “soon”, a draft version was released in August 
along with instructions.  However, that draft form and instructions have left many with 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/irs-dft/i461--dft.pdf
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questions regarding how this provision will work, including whether an NOL created by this 
provision in 2018 will have to be tested again as a “business loss” on the 2019 return. 

 

The release provides the following information regarding net operating losses following the 
changes in TCJA. 

TCJA also modified net operating loss (NOL) rules. Most taxpayers no longer have the option to 
carryback a NOL. For most taxpayers, NOLs arising in tax years ending after 2017 can only be 
carried forward. Exceptions apply to certain farming losses and NOLs of insurance companies other 
than a life insurance company. 

For losses arising in taxable years beginning after Dec. 31, 2017, the new law limits the NOL 
deduction to 80% of taxable income. 

The page links to a slightly longer description of the net operating loss rules that provides: 

Most taxpayers no longer have the option to carryback a net operating loss (NOL). For most 
taxpayers, NOLs arising in tax years ending after 2017 can only be carried forward. The 2-year 
carryback rule in effect before 2018, generally, does not apply to NOLs arising in tax years ending 
after December 31, 2017. Exceptions apply to certain farming losses and NOLs of insurance 
companies other than a life insurance company. Also, for losses arising in taxable years beginning after 
Dec. 31, 2017, the net operating loss deduction is limited to 80% of taxable income (determined 
without regard to the deduction). 
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